
WILLKIE FARR & GAL LAG HER,.,^ 1875 K Smeer, NW 
Waslungton, DC 20006 

February 26,2007 

Marlene Dortch 
Office of the Secretary 
Federal Communications Commission 
445 Twelfth Street, SW 
Washington, DC 20554 

Re: In the Matter of Comcast Corporation's Request for Waiver of 47 C.F.R. ;$ 
76.1204(a)(I), CSR-7012-2, CS Dkt. No. 97-80. 

Dear Ms. Dortch: 

In accordance with Commission Rule 1 . 1  15(f), 47 C.F.R. 5 1.1 15(f), enclosed please find for filing an 
original and four (4) copies of Comcast Corporation's Reply to comments and oppositions filed in 
response to Comcast's Application for Review in the above-captioned proceedings. Comcast is also 
filing an electronic copy of the Reply on ECFS in CS Dkt. No. 97-80. 

If you have any questions, please do not hesitate to contact me. 

Sincerelb ,,, ,/ 

G $ & s  
unselfor Comcast Corporation 
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BEFORE THE 
Federal Communications Commission 

WASHINGTON, D.C. 

In the Matter of‘ 
Comcast Corporation’s 
Request for Waiver of 
47 C.F.R. 5 76.1204(a)( 1) 

1 

1 
1 CSR-7012-Z 

) CS Docket No. 97-80 

REPLY OF COMCAST CORPORATION 

Pursuant to 47 C.F.R. 5 1.1 15, Comcast Corporation (“Comcast”) hereby replies to 

comments filed in response to its Application for Review’ of the Media Bureau’s Order2 denying 

Comcast’s request for waiver of the integration ban rule for certain low-cost, limited-capability 

set-top boxes.’ Viewed collectively or in isolation, these comments further strengthen the case 

for promptly overturning the Bureau’s decision and granting the requested waiver 

Multiple and diverse parties filed in support of Comcast’s Application for Review. 

Americans for Prosperity, Cisco, the Hispanic Federation, the League of Rural Voters, Motorola, 

Pace, Panasonic, and the U.S. Hispanic Chamber of Commerce all agree that substantial public 

interest benefits would flow from approval of the requested waiver, including, among other 

things, preserving a low-cost box option for consumers to access digital services and facilitating 

Comcast’s transition to digital and its reclamation of analog spectrum for more HD 

programming, faster Internet speeds, and other services customers want and v a h 4  Exactly two 

See In the Matrer of Comcnsr Corporarion’k Requesr for Waiver of 47 C.F.R. j 76.1204(aj(lj, Application I 

for Review, CSR-7012-2, CS Dkt. No. 97-80 (Jan. 30, 2007) (“Application for Review”). 

& Order, 22 FCC Rcd. 228 (2007) (“Waiver Order”). 

Waiver, CS Dkt. No. 97-80, CSR-7012-Z (Apr. 19,2006) (“Waiver Request”). 

Rural Voters; Americans for Prosperity: U.S. Hispanic Chamber of Commerce; Hispanic Technology & 
Telecommunications Partnership. 

See In the Matrer of Comcnst Corporarion’s Request for  Waiver of47 C.F.R. J 76.1204(aj(l), Mem. Opin. 

See In the Morrer of Comcast Corporalion’s Requesr for  Waiver of 47 C.F.R. J 76.1204(a)(I), Request for 

See Cisco at 1-2; Motorola at 2-3; Pace at 2; Panasonic at 3-5;  see also Hispanic Federation; League of 

2 

I 

4 



parties filed substantive oppositions -- the Consumer Electronics Association (“CEA”) and Sony 

-- and they fail to credibly defend the Bureau’s Order.5 Their goal is transparent: they want to 

make the integration ban regime as painhl as possible for cable operators and consumers and use 

i t  as leverage to pursue other business objectives. 

CENSony ignore the fact that the Commission clearly committed not to allow the 

integration ban to displace a low-cost box option for consumers. They also ignore the 

Commission’s assurances to the D.C. Circuit that the Commission “promised to mitigate” 

consumer costs.6 The simple fact is that the Bureau’s denial of the waiver would produce 

exactly the consumer harms the Commission was seeking to avoid. A CableCARD requirement 

will result in a substantial price increase in the lowest cost set-top boxes (even at volume).’ As 

several consumer and public interest groups point out, this will force increases in consumer 

prices with no countervailing public benefit.’ 

CEAiSony’s defense of the Bureau’s decision rests largely on the claim that a waiver 

would undermine “common reliance” on CableCARDs.’ That is nonsense. Even with a low-end 

Pioneer filed to support CEA but otherwise said nothing 

See Brief of Respondents at 14,30, Charter Comm. Inc. v. FCC, No. 05-1237 (D.C. Cir. Mar. 7, 2006); 

5 

6 

Oral Argument Transcript at 2 1, Charter Comm. Jnc. v. FCC, No. 05- 1237 (D.C. Cir. May 11,2006); see also 
Jmplementation of Section 304 ofthe Telecommunications Act oJ1996: Commercial Avnilabiliiy oJNavigation 
Devices, Second Report and Order, 20 FCC Rcd. 6794 fi 27,29,37 (2005). Sony quotes selectively from 
Paragraph 37 of the 2005 Order to leave out the Commission’s statement -- a1 the very beginning of that paragraph - 
- on preserving a low-cost box option and makes no reference to repeated Commission statements to the D.C. 
Circuit -- in its brief and at oral argument -- on this issue. See, e .g . ,  Sony at 10. Therefore, Sony is simply wrong in 
claiming that the question of whether such consumer costs could justify a waiver of the rule “had been asked and 
answered in the negative on multiple occasions.” See id. at 8 .  

See Motorola 3; Cisco at 2; Pace at 3. CEA willfully ignores these marketplace realities in its comments 
about CableCARD costs. See CEA at 4-5. Numerous commenters in this docket, including Verizon, RCN, 
Thornson, and Armstrong, have reported on the significant real-world cost effects of the CableCARD requirement. 

Chamber of Commerce; Hispanic Technology & Telecommunications Partnership. 

“broad loophole for avoiding the common reliance entirely” and (at 12) that grant of waiver “would further reduce 
or wholly eliminate any incentive of cable operators to provide customer service to CableCARD products.” 

7 

See League of Rural Voters; Hispanic Federation at 1; Americans for Prosperity at 1; U.S. Hispanic 

See CEA at 10-1 1; Sony at 17. Sony goes so far as to assert (at 9) that grant of the waiver would establish a 

8 

9 
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waiver, Comcast expects to deploy millions of CableCARD-enabled set-top boxes, these boxes 

will be used by Comcast’s best customers, and Comcast therefore has every incentive to ensure 

CableCARDs work in all devices that use them.” Thus, common reliance can and will be 

assured without having to deprive consumers of the opportunity to lease low-cost digital set- 

tops.’’ 

Sony claims, but utterly fails to show, that the Commission intended to limit low-end 

12 waivers to one-way devices. Nothing in the 2005 Order supports this conclusion, and the 

Commission’s explicit objective ofpreserving a low-cost box option could not possibly be 

served by limiting the waiver opportunity to one-way boxes that do not even exist.13 CENSony 

are silent about the inconvenient fact that every digital set-top that has ever been deployed in the 

United States is two-way, nor do they explain why the Commission would have limited waivers 

to one-way devices without expressly saying so. 

CENSony also misconstrue the relevant waiver standards that apply to the Comcast 

request. They assert that Section 629(c) must be read narrowly to allow only those waivers that 

are “indispensable” to the development or introduction of new or improved MVPD  service^.'^ 

The statute, the legislative history, and prior Bureau orders involving Section 629(c) apply no 

See, e.g., Application for Review at 17-18; Comcast Reply at 14-15 & 11.56. 

Sony is inconsistent on this point. On the one hand, i t  insists (at 12) that grant of the waiver will be the 
death knell to common reliance. On the other hand, it has no objections to the Bureau offer to consider a refiled 
waiver request if Comcast committed to go all-digital by February 2009 (see id. at 18) -- even though going all 
digital by that date would, by necessity, require the deployment of tens of millions of low-cost boxes. 

10 

I 1  

See Sony at 10-1 I .  

See Application for Review at 6-7; Motorola at 4; Pace at 3-4 (also underscoring absence of marketplace 
interest in Pace’s Digital Cable Adapter product referenced in the Waiver Order). Moreover, Sony’s insistence that 
the broadcasters’ digital transition was the guiding principle behind the waiver policy in the 2005 Order is wrong. 
As noted, the Commission’s focus was on mitigating consumer costs. In any event, as noted infra note 19, grant of 
the Comcast waiver would aid the broadcasters’ transition. 

12 

I3 

See Sony at 14; CEA at 8. 14 
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such standard.” Congress’ purpose in enacting Section 629(c) was to spur innovation, and 

limiting that provision in the manner CENSony advocate would not achieve that objective.I6 In 

any event, Comcast has demonstrated that the waiver is necessary to promote innovation, to 

permit a low-cost option for consumers to access digital services, and to more rapidly reclaim 

analog spectrum and assist in the introduction or development of new or improved services -- 

most immediately, more HD channels and faster Internet speeds.” 

Sony also errs in claiming that waivers under Sections 76.7 and 1.3 require a showing of 

“unique or unusual circumstances that would result in an inequitable or unduly burdensome 

application of the underlying rule.”” Sony provides no support for this narrow construction of 

the public interest waiver standard, and not even the Bureau took such a strained view in the 

Waiver Order. Rather, Sections 76.7 and 1.3 require a balancing of public interest benefits and 

harms. As Comcast demonstrated in its Waiver Request and its Application for Review, the 

requested waiver would provide clear public interest benefits and no countervailing harms to 

consumers, the CE industry, or anyone else.” 

The notion that “necessary” must mean “indispensable” is contrary to two centuries of American 
jurisprudence. See, e.g., McCu//och v. Maryland, 17 US. 316,413-414 (1819) (rejecting such areading of the 
“necessary and proper” clause); see also Prometheus Radio Project v. FCC, 373 F.3d 372,391-394 (3d Cir. 2004) 
(recognizing that “necessary” can mean “convenient,” “useful,” or “helpful,” not “essential”). Plus, the statute here 
says “necessary to assist” innovation, not “necessary to innovate.” 

harms. If, as here, the waiver will assist in the development or introduction of a new or improved cable service, the 
Commission’s duty is to grant it. In addition, Sony is wrong in suggesting (at 11.51) that the 90-day period for the 
Commission to act upon waiver requests under Section 629(c) is limited solely to waiver grants. The legislative 
history is unequivocal: “The conference agreement also directs the Commission to act on waiver requests within 90 
days.” S. Conf. Rep. No. 104-230 at 181 (1996). 

The waiver would therefore advance the broadband-related goals of Section 706, which the Bureau 
recognized as a basis for waiver in its BendBroadband Order. See In the Matter ofBendBroadband 3 Request for 
Waiver afSection 76.1204(a)(l) ofthe Commission’s Rules, Mem. Opin. & Order, 22 FCC Rcd. 209 7 25 (2007). 

I S  

Contrary to CEA’s claims (at 9), Section 629(c) does not require a balancing of innovation benefits and I O  

17 

Sony at 17. 

CEA’s claim about a linkage between the broadcasters’ transition and cable’s migration to an all-digital 

I S  

I9 

network is incomprehensible. Comcast has said that a low-cost set-top box would aid the broadcasters’ transition by 
giving cable customers a cost-effective way to access digital broadcast programming. Application for Review at 16, 

(footnote continued.. .) 
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Most of CEA’s opposition is based on incoherent claims that Comcast’s arguments in the 

Application for Review are in conflict with the cable industry’s prior advocacy in support of 

deferral of the integration ban. In fact, Comcast’s discussion of the plug-and-play rules was 

limited to rebutting the Bureau’s assertion that plug-and-play considerations had anything to do 

with what constitutes a low-cost, limited-capability box2’ Contrary to CEA’s claims, Comcast’s 

reference to plug-and-play was not intended to make a broader point about the validity of the 

integration ban. Likewise, Comcast did not “back away” from the cable industry’s prior 

statements on downloadable security.” Comcast’s comments were fully consistent with 

NCTA’s filings on the DCAS initiative in this docket.” 

Comcast reiterates its request that the full Commission reverse the Bureau’s decision and 

grant, at the earliest possible opportunity, Comcast’s request for waiver. 

R e g e T T r r ,  

Ja es L. C sserly 
Jokathan Friedman 
WILLKIE FARR & GALLAGHER LLP 
1875 K Street, N.W. 
Washington, D.C. 20006-1238 
Attorneys for Comcast Corporation 

February 26,2007 

(...footnoted continued) 

19; Comcast Reply at 8-10; Panasonic at 3-5. Comcast has never said that cable’s transition to digital should he 
completed in lock-step with the broadcasters’ transition. In fact, Comcast has highlighted the significant challenges 
involved in migrating large cable systems to all-digital networks. Application for Review at 20-21 & n.77. 

answer Io Comcast’s points on this issue in its Application for Review. 

commercial deployment until the 200812009 time frame. See Application for Review at 5 11.15. 
** 
CSR-7056-Z, CS Dkt. No. 97-80, at 16-21 (Dec. 11,2006). 

Notably, neither CEA nor Sony has anything to say about the Bureau’s reasoning in this regard or any 

Comcast noted that there has been substantial progress on DCAS, but that DCAS will not be ready for 

See, e.g. ,  NCTA Waiver Request, CSR-7056-Z, CS Dkt. No. 97-80, at 9-1 1 (Aug. 16, 2006); NCTA Reply, 

21 

1305049.4 - 5 -  



CERTIFICATE OF SERVICE 

I, Robin Smith, hereby certify that, on February 26,2007, copies of the attached 
Application for Review were served via first class mail, on the following: 

Mr. Frank E. Dangeard 
Chairman and CEO 
Tho m s o n 
46 quai A Le Gallo 
92648 Boulogne Cedex 
France 

Mr. Jim Morgan 
Sony Electronics Inc. 
1667 K Street, N.W. 
Suite 200 
Washington, D.C. 20006 

Mr. Michael V. Pulli 
Pace Micro Technology Americas 
3701 FAU Boulevard 
Suite 200 
Boca Raton. FL 33431 

Mr. Adam Petruszka 
Director, Strategic Initiatives 
Hewlett-Packard Company 
20555 State Highway 249 

Houston, TX 77070 
MS-140302 

Mr. Paul G. Schomburg, Senior Manager 
Government and Public Affairs 
Panasonic Corporation 
1130 Connecticut Ave., N.W. 
Suite 1 100 
Washington, D.C. 20036 

Mr. Christopher C. Cinnamon 
Cinnamon Mueller 
307 North Michigan Avenue 
Suite 1020 
Chicago, IL 60601 
Attorneys for American Cable Association 

Steve B. Sharkey 
Director, Spectrum and Standards Strategy 
Motorola, Inc. 
1350 I Street, N.W. 
Suite 400 
Washington, D.C. 20005-3305 

Mr. Jeffiey T. Lawrence 
Director, Content Policy and Architecture 
Intel Corporation 

21 11 N.E. 25Ih Avenue 
Hillsboro, OR 97124-5961 

JF3-147 

Mr. Michael D. Petricone, Esq. 
Vice President, Technology Policy 
Consumer Electronics Association 
2500 Wilson Boulevard Association 
Arlington, VA 22201 

Mr. Neal M. Goldberg 
General Counsel 
National Cable & Telecommunications 

1724 Massachusetts Avenue, N.W. 
Washington, D.C. 20036 



Mr. Gerard J. Waldron 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2401 
Counsel for Microsofi Corporation 

Mr. Jeffrey A. Campbell 
Director, Technology & Comm. Policy 
Cisco Systems, Inc. 
1300 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 

Mr. Brendan Murray 
Media Bureau 
Room 4-A802 
445 1 2 ‘ ~  Street, S.W. 
Washington, D.C. 20554 

Mr. Adam Goldberg 
Vice President, Government Affairs 
Pioneer North America, Inc. 
8000 Towers Crescent Drive, 1 31h Floor 
Vienna. VA 221 82 

Mr. John Godfrey 
Vice President, Government Affairs 
Samsung Information Systems America, Inc. 
1200 New Hampshire Avenue, N.W., #550 
Washington, D.C. 20036 

Mr. Neil Ritchie 
Executive Director 
League of Rural Voters 
P.O. Box 80259 
Minneapolis, MN 55408 

1105049.4 

Mr. Craig K. Tanner 
Vice President, Cable Business Development 
Sharp Laboratories of America 
8605 Westwood Center Dr., Suite 206 
Vienna, VA 22 182 

Ms. Marlene Dortch 
Secretary 
Federal Communications Commission 
445 1 2 ‘ ~  Street, S.W. 
Washington, D.C. 20554 

Ms. Jean L. Kiddoo 
Bingham McCutchen LLP 
3000 K Street, N.W., Suite 300 
Washington, D.C. 20007 
Counsel for RCN 

Mr. Jeffi-ey Ross 
President, Armstrong Utilities, Inc. 
One Armstrong Place 
Butler, PA 16001 

Ms. Lillian Rodriguez Lopez 
President 
Hispanic Federation 
55 Exchange Place, 51h Floor 
New York, NY 10005 

Mr. Jason Wright 
President 
Institute for Liberty 
4094 Majestic Lane, #278 
Fairfax, VA 22033 



Mr. Grover Norquist 
President 
Americans for Tax Reform 
1920 L Street NW, Suite 200 
Washington, DC 20036 

Mr. Tim Phillips 
President 
Americans for Prosperity 
1726 M Street NW, 10th Floor 
Washington, DC 20036 

Mr. Tom Schatz 
President 
Citizens Against Government Waste 
1301 Connecticut Ave., NW, Suite 400 
Washington, DC 20036 

Mr. Harry C. Alford 
President & CEO 
National Black Chamber of Commerce 
1350 Connecticut Avcnue, N.W., Suite 405 
Washington, DC 20036 

Mr. Matthew Blank 
Chairman & CEO 
Showtime Networks, Inc 
1633 Broadway 
New York, NY 10019 

Ms. Debra Lee 
President & CEO 
BET Holdings, Inc. 
1235 W Street, NE 
Washington, DC 20018 

Ms. Abbe Raven 
President & CEO 
A&E Networks 
235 E. 45th Street 
New York, NY 1001 7 
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Mr. Geoffrey Segal 
Director of Government Reform 
Reason Foundation 
3415 S. Sepulveda Blvd., Suite 400 
Los Angeles, CA 90034 

Mr. John Berthoud 
President 
National Taxpayers Union 
108 N. Alfred Street 
Alexandria, VA 22314 

Mr. Chris Llana 
1 I O  Melville Loop 
Chapel Hill, NC 27514 

Mr. Manuel Mirabal 
Founder & Co-Chair 
Hispanic Technology & Telecommunications 
Partnership 
1901 L Street, N.W., Suite 802 
Washington, DC 20036 

Mr. Philip Kent 
Chairman & CEO 
Turner Broadcasting Systems, Inc. 
One CNN Center 
Atlanta. GA 30303 

Ms. Judy McGrath 
Chairman & CEO 
MTV Networks 
15 15 Broadway 
New York, NY 10036 

Mr. David Zaslav 
President 
NBC Universal Cable 
100 Universal City Plaza 
Universal City, CA 9 1608 



Mr. Michael L. Barrcra 
President & CEO 
Hispanic Chamber of Commerce 
2175 K Street, N.W., Suite 100 
Washington, D.C. 20037 

Mr. Alex Curtis 
Policy Director 
Public Knowledge 
1875 Connecticut Avenue, N.W., Suite 650 
Washington, D.C. 20009 

The Honorable Fred Upton 
House Energy and Commerce Committee 
Raybum House Office Building 
Washington, D.C. 20515 

Mr. George Bodenheimer 
Co-Chairman, Disney Media Networks 
President, ESPN, Inc. and ABC Sports 
ESPN Plaza 
Bristol, CN 06010 

Mr. John Hendricks 
Founder & Chairman 
Discovery Communications, Inc. 
7700 Wisconsin Avenue 
Bethesda. MD 20814 

Mr. Jimmie V. Reyna 
President 
Hispanic National Bar Association 
815 Connecticut Avenue, N.W., Suite 500 
Washington, D.C. 20006 

The Honorable Joe Barton 
House Energy and Commerce Committee 
Raybum House Office Building 
Washington, D.C. 20515 

The Honorable Ted Stevens 
Senate Commerce Committee 
Dirksen Senate Office Building 
Washington, D.C. 20510 

Mr. Decker Anstrom 
President and Chief Operating Officer 
Landmark Communications, Inc. 
150 W. Brambleton Avenue 
Norfolk, Virginia 235 10-2075 

Ms. Geraldine Layboume 
Chairman & CEO 
Oxy en Media, Inc. 
75 9 Avenue 
New York, NY 1001 1 
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